NELSON MANDELA BAY METROPOLITAN MUNICIPALITY

ARTS & CULTURE HERITAGE RESOURCES, and  CULTURAL INSTITUTIONS BY-LAWS

Under the provisions of section 156 of the Constitution of the Republic of South Africa, 1996 the Nelson Mandela Bay Metropolitan Municipality, enacts as follows:-
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1.
Interpretation

In this by-law, unless the context indicates otherwise –

““arts” means all forms and traditions of dance, drama, music, music theatre, visual arts, crafts, design, written and oral literature, film, video, traditional and community art, all of which serve as means for individual and collective creativity and expression through performance, execution, presentation, exhibition, transmission and study;

“artist” means anyone who is involved in the creation or production of music, dance, theatre, craft, films, video, traditional and community art, musical theatre and literature

“culture” means the dynamic totality of distinctive, spiritual, material intellectual and emotional features that characterise a society or a social group and include language and heritage conservation.

“cultural activity” means any cultural function, cultural meeting, festival, flea market, exhibition or any other cultural activity;

""cultural institution" means a museum, theatre, lecture room and similar institutions established in terms of section 25 of this by-law;

"heritage and cultural facility" means a –

(a)
heritage site as defined in section 1 of the National Heritage 
Resources Act, 1999 (Act No. 25 of 1999);

(b)
a place of cultural significance as identified by a badge or on a notice 
board; 

 (c)  arts and culture facility under the administration and control of the    

        Municipality

       and

(d)
cultural institution;

"municipality" means the Nelson Mandela Bay Metropolitan Municipality  established in terms of Section 12 of the Municipal Structures Act, 117 of 1998, and includes any political structure, political office bearer, councillor, duly authorised agent or any employee acting in connection with this by-law by virtue of a power vested in the municipality and delegated or sub-delegated to such political structure, political office bearer, councillor, agent or employee;

"official" means a person appointed in accordance with the provisions of section 27, and any other word or expression to which a meaning has been assigned in the Cultural Promotion Act, 1983 (Act No. 35 of 1983), Cultural Affairs Act (House of Assembly), 1989 (Act No. 65 of 1989), National Arts  Council Act, 1997 (Act No. 56 of 1997), Cultural Institutions Act, 1998 (Act No. 119 of 1998), and National Heritage Resources Act, 1999 (Act No. 25 of 1999), carries that meaning.

2.
Principles and objectives

The municipality, acting within framework of the principles, and striving to realise the objectives expressed in the Acts contemplated in section 4, hereby adopts this by-law to protect, manage and control those sites and objects of the national estate, as set out in section 3 of the National Heritage Resources Act, 1999 (Act No. 25 of 1990), entrusted to it under section 26(1)(f) of said Act, and those cultural institutions established by the municipality in terms of section 25 of this by-law. 

2.1 Rights and status of artists
2.1.1 The Municipality must encourage the creation of optimum conditions in which artists may practise their art and enjoy their right to freedom of expression in a relatively secure working environment and with the same protection enjoyed by other workers.

2.2.2
The Municipality must be guided by the provisions of the Local Government Municipal Systems Act, the Performers Protection, 1967 (Act No 11 of 1967), the Copyright Act No, 1978 (Act No. 11 of 1978) and all other existing legislation relating to labour relations, taxation and social security in complying with the provisions of subsection 1.

3.
Application

This by-law apply to those cultural institutions which the municipality has established in terms of section 25, and those heritage resources, heritage sites and heritage objects to which powers and functions of a heritage resources authority were delegated in terms of section 26(1)(f) of the National Heritage Resources Act,  25 of 1999 in respect of such Grades as contemplated in section 7, within the Nelson Mandela Bay Metropolitan municipal area.

4.
Legislation specifically referred to

This by-law refer specifically to the –

(a)
Cultural Promotion Act, 1983 (Act No. 35 of 1983);
(b)
Cultural Affairs Act (House of Assembly), 1989 (Act No. 65 of 1989);

(c)
Constitution of the Republic of South Africa, 1996 (Act No. 108 of 1996);

(d)
National Arts Council Act, 1997 (Act No. 56 of 1997);

(e)
Cultural Institutions Act, 1998 (Act No. 119 of 1998); and

(f)
National Heritage Resources Act, 1999 (Act No. 25 of 1999).

( g)     thePerformers Protection, 1967 (Act No 11 of 1967), 

 ( i)     the Copyright Act No, 1978 (Act No. 11 of 1978

CHAPTER 1: GENERAL PROVISIONS

5.
Number of visitors

For the purpose of protecting and managing the heritage- and cultural facilities and heritage objects contemplated in this by-law, the municipality may by resolution determine –

(a)
the maximum number of persons who, or, where applicable, vehicles which may be present at a specific time in or at a heritage- and cultural facility; and

(b)
different numbers of persons or, where applicable, different classes of 
vehicles, as contemplated in paragraph (a), for different heritage and 
cultural facilities.

6.
Admission to heritage and cultural facility

(1)
A heritage- and cultural facility is open to the public at the times, dates and subject to such conditions regarding the entry to and activities that may be undertaken upon the heritage- and cultural facility, as determined by the municipality in respect of different heritage and cultural facilities, including conditions regarding the driving of a motor vehicle and different classes of motor vehicles in heritage sites.

(2)
The municipality may grant to any person or persons, during such hours and for such period as he or she may deem fit, the exclusive use of a heritage and cultural facility.

(3)
The heritage authority or the municipality may for reasons of maintenance, development, security, safety or public health, temporarily or permanently –


(a)
close a heritage- and cultural facility or a portion thereof; or


(b)
suspend all or any activities thereon.

(4)
Where a person in a heritage- and cultural facility has committed an offence in terms of this by-law or any other law, an official may order such person to leave the heritage- and cultural facility, and a person so ordered to leave –

(a)
must forthwith leave the heritage- and cultural facility by the shortest route available;

(b)
may not enter any heritage- and cultural facility during the period of six months immediately succeeding the relevant order, unless –



(i)
the Municipal Manager has authorised him or her 




thereto in writing; or



(ii)
he or she has not, within three months of being so 




ordered, been prosecuted and found guilty of an offence 




similar to the offence contemplated above.

(5)
Where an official on reasonable grounds suspects that a person wishing to enter a heritage- and cultural facility intends to commit an offence in terms of this by-law or any other law in or at the heritage and cultural facility, he or she may refuse entry to such person.

(6)
A person who fails to obey an order issued in terms of subsection (4) commits an offence.

7.
Entrance fees

(1)
The heritage resource authority or the municipality may by resolution levy different entrance fees and issue entrance tickets in respect of persons of different ages, groups of persons, or different classes of vehicles, which entitle such person, groups or vehicles (the "ticket holder") to enter upon a heritage- and cultural facility, and grant concessions in respect of entrance fees payable.

(2)
An entrance fee is payable at the entrance to a heritage- and cultural facility, except where another place is indicated on a notice board erected in terms or section 8(1), and for each person, group or vehicle as contemplated in subsection (1). 

(3)
An entrance ticket contemplated in subsection (1) is valid for the period, as contemplated in subsection (4) in respect of which an entrance fee has been paid.

(4)
An official may require any person in a heritage- and cultural facility to produce forthwith to such official the entrance ticket issued to the person in terms of subsection (1), and a person who fails to produce such entrance ticket or a person who enters a heritage- and cultural facility without having paid the entrance fee as contemplated in subsection (1) commits an offence.

8.
Notice boards

(1)
The heritage resource authority or, where applicable, the municipality may erect a notice board at the entrance to or in the immediate vicinity of a heritage- and cultural facility, on which any of the following are displayed:


(a)
the times, dates and conditions contemplated in section 6(1);


(b)
the fees payable in terms of section 7; and


(c)
a notice relating to a resolution taken in terms of section 6(3),

however, where no such notice board has been so erected, and subject to the provisions of section 9, no activities may be undertaken upon the heritage- and cultural facility.

(2)
No person other than an official or other person authorised to do so in this by-law or any other law, may move or alter the contents of, and no person may deface or otherwise tamper with a notice board erected by the heritage resource authority or the municipality in terms of this by-law.

(3)
A notice posted by the heritage resource authority or the municipality in terms of subsection 8(1) – 


(a)
must be clearly visible and legible;


(b)
must be written in such language or languages as the heritage 

authority or the municipality may determine; and


(c)
may contain a graphic representation to convey meaning.

(4)
A person who enters a heritage-and cultural facility in contravention of the times, dates and conditions contemplated in subsection (1)(a) and a resolution contemplated in subsection (1)(c), as displayed on a notice board, or who undertakes an activity upon a heritage- and cultural facility as contemplated in subsection (1), or who contravenes a provision of subsection (2) commits an offence.
9.
Consent required for certain activities 

(1)
No person may, without the written consent of the Municipal Manager first having been obtained at, in or upon a heritage- and cultural facility –


(a)
arrange, hold, present or attend – 



(i)
a public entertainment;



(ii)
a meeting; 



(iii)
a public gathering or procession, exhibition or 





performance; or



(iv)
an auction;

(b)
collect money or any other goods for charity or any other purpose;

(c)
display or distribute a pamphlet, placards, painting, book, handbill or a printed, written or painted work;


(d)
conduct any trade, occupation or business;


(e)
display, sell or rent out or present for sale or rent any wares or 



articles;


(f)
tell fortunes for compensation;


(g)
play any musical instruments or sing;

(h)
have in his or her possession a  bow, knife, slingshot, or fireworks; or


(i)
in any manner disturb such heritage- and cultural facility.

(2)
No person may, without the written consent of the Municipal Manager first having been obtained bring into a heritage- and cultural facility an alcoholic beverage, and a person who has obtained such consent may consume such beverage, at a designated area set aside for this purpose only.

(3)
No person may, without the written consent of the Municipal Manager cook, prepare or sell, in a heritage- and cultural facility, food of any kind, and a person who has obtained such consent may cook, prepare or sell such food at a designated area set aside for this purpose only and must ensure that the preparation and cooking of food is done in a clean and sanitary manner so as not to give rise to excessive smoke or other nuisances or entail any danger to health.

(4)
No person may, without the written consent of the Municipal Manager, kindle a fire in a heritage- and cultural facility, except for the purpose of barbecuing food, and a person who has obtained such consent may kindle such fire at a designated area set aside for this purpose only and may not leave any fire which he or she has kindled or used without completely extinguishing the fire. 

(5)
No person may, without the written consent of the Municipal Manager, erect or establish in or on a heritage- and cultural facility any fence, structure, dam, shelter or anything else and a person who has obtained such consent may only erect such fence, structure, dam, shelter or anything else in a designated area set aside for this purpose. 

(6)
No person may, without the prior written consent of the Municipal Manager bring into, or have in his or her possession in a heritage- and cultural facility a firearm. 

(7)
A person who wishes to obtain the consent of the Municipal  Manager as contemplated in subsection (1), (2) or 27(2)(f) of the Act, must complete and submit a form similar to the form in Schedule 1, and the municipality may refuse or grant consent, subject to any conditions which may be imposed and subject to the payment of the prescribed fee, and a person who wishes to sell food must, in addition to the provisions of this by-law, comply with the provisions of any applicable by-laws relating to –


(a)
the licensing and control of undertakings that sell food to the 



public; or


(b)
the hawing of food by street traders, vendors or pedlars.

(8)
A person who has been granted consent in terms of subsection (7) must at all times when undertaking an activity for which consent has been granted, keep the form in his or her possession, and must forthwith produce the form on request of an official.

(9)
A person who contravenes a provision of subsection (1) to (6) or (8) commits an offence.

10.
Permit

(1)
Despite the provisions of section 5, 6(1), 6(3), and 7(1), the Municipal Manager may, on written application submitted to him or her in a form similar to the form in Schedule 2, which schedule refers, and subject to any such conditions as he or she may deem necessary to be imposed, issue a permit in a form similar to the form in Schedule 2, free of charge –


(a)
to a group of people, such as, but not limited to, a group of 



bona fide students; or


(b)
to a person who is undertaking scientific, educational or similar 



research.

(2)
The holder of a permit issued in terms of subsection (1) or section 48 of the National Heritage Resources Act, 1999 must, on arrival at the heritage-and cultural facility concerned, display such permit to the control official, and a person who fails to do so, commits an offence.

(3)
The holder of a permit who undertakes an activity in contravention of a condition imposed on him or her commits an offence. 

 

11.
Prescribed fees

The municipality may determine the prescribed fees payable in terms of this by-law in its Annual Schedule of Tariffs and the municipality may review such fees. 

12.
Animals

(1)
No person may in contravention of a notice board erected in terms of section 8(1) bring upon the heritage- and cultural facility any animal.

(2)
A person who, in terms of a resolution taken in terms of section 6(1), is permitted to bring an animal upon a heritage- and cultural facility, must have direct and physical control over the animal by means of a leash or other device, and may not bath, wash or allow such animal to enter or remain in any pond, fountain or ornamental water

(3)
A person who contravenes a provision of subsection (1) or (2) commits an offence.

13.
Prohibited behaviour

(1)
In addition to behaviour which constitutes an offence in terms of section 51(5) of the Act, no person –

(a)
may loiter or linger about in a heritage -and cultural facility;


(b)
may bring into a heritage and cultural facility any drugs as 


defined in section 1 of the Drugs and Drugs Trafficking Act, 1992 (Act No. 140 of 1992);


(c)
who –

(i)
is in a state of intoxication or under the influence of any drug may enter or remain in a heritage- and cultural facility, and such person shall not be admitted to a heritage- and cultural facility;

(ii)
knows that he or she is suffering from a communicable disease as defined in section 1 of the Health Act 63 of 1977, may enter upon or remain in a heritage and cultural facility;


(d)
may in or at a heritage- and cultural facility –

(i)
break, damage, destroy, tamper with, misuse, disfigure or use in a manner contrary to a notice erected in respect of such heritage- and cultural facility or heritage object, anything (whether movable or immovable), or remove such movable thing from the heritage-and cultural facility, or fail to observe a notice which was erected by the municipality in respect of such heritage- and cultural facility or heritage object or fail to observe an instruction by a person permitted to manage such heritage and cultural facility or heritage object;



(ii)
throw or roll a rock, stone or object;

(iii)
pull out, pick, cut or damage any flora, or have such flora in his or her possession;



(iv)
walk on a flowerbed;



(v)
walk, stand, sit or lie on grass in disregard of a notice;

(vi)
write, paint, draw graffiti or a representation on a structure or path;

(vii)
excavate soil, sand or stone or remove organic or inorganic objects;

(viii)
interfere with water flow, obstruct water, divert a stream or drain a wetland;

(ix)
deface or disfigure anything on the heritage and cultural facility by pasting or affixing in any way any bills, papers, place cards, notices or anything else;

(x)
burn refuse so as to cause an unpleasant or offensive smell or the production of smoke nuisance;

(xi)
except in a container provided for that purpose dump, 


discard, drop, leave or place any litter, refuse, rubble, 


stone, sand, soil material, bottles, wood, metal, manure, 


offal, fish, filth or any object or thing that may cause 



injure to any person or be prejudicial to the health of the 


inhabitants of the municipality, or permit it to be done;

(xii)
misuse, pollute or contaminate in any way a water 



source, water supply, a dam or river with fuel, oil, 



garbage, offal, bilge, sewerage, refuse, stone, sand, soil 


or rubble of any kind;



(xiii)
wash any crockery or laundry or hang out clothes, 




except at places indicated by notice for that purpose;



(xiv)
use or try to use anything in such heritage and cultural



facility for any purpose other than that for which it is 




designed or determined by notice;



(xv)
throw away any burning or smouldering object;



(xvi)
behave or conduct himself or herself in an improper, 


indecent or unbecoming manner such as by making an improper gesture, 
or inciting or urging someone to perform a disorderly or indecent act;

(xvii) cause a disturbance, use foul, lewd, dirty or indecent 
language, behave or conduct himself or herself in an 
unruly or violent manner, fight, shout, argue, beg, sing, play musical instruments, use loud speakers, radio reception devices, television sets, or similar equipment, or perform any act with the purpose of 
disturbing the good order or which may constitute a danger or nuisance to others;



(xviii)
defecate, urinate or undress, except in such building or 



on premises intended for that purpose;

(xix)
lie on a bench or seating place provided in the heritage  and cultural facility or use it in such a manner that other users or potential users find it impossible to make use thereof;



(xx)
swim, walk or play in a fish-pond, fountain, dam, 




artificial feature or pond;



(xxi)
perform any act that may detrimentally affect the 




integrity of the heritage and cultural facility or of an 





heritage object;



(xxii)
enter or use a toilet facility intended or indicated as such 



by notice for members of the opposite sex;



(xxiii)
stay or sleep overnight other than in terms of section 15;



(xxiv)
hunt, injure, disturb, feed, kill, hurt, follow, disturb, ill-


treat or catch an animal, or displace, disturb, destroy or 


remove a bird, nest or egg, or skin or gut a live animal, 


except if authorised to do so under section 10(2)(a); 

(xxv)
fire a firearm, airgun or air pistol, except if the consent as contemplated in section 9(6) has been obtained, or discharge a bow, fireworks or use a slingshot or catapult;



(xxvi)
in any way whatsoever prejudice the safety, convenience 



of rights of other persons;

(xxvii)
obstruct or interfere with any official appointed by the municipality in the proper execution of his or her official duties;



(xxviii) play or conduct a game of any nature whatsoever
; or



(xxix)
expose his or her body or clothe indecently;


(e)
may enter –



(i)
or leave a heritage and cultural facility other than by 




way of the official entry and exit point;



(ii)
a heritage and cultural facility without having paid the 



entrance fees as contemplated in section 7(1); or


(f)
may release any wild animal, bird or flora into a heritage and 



cultural facility;

(2)
A person who contravenes a provision of subsection (1) commits an offence.

14.
Vehicles

(1)
Where a person is permitted to drive a vehicle in a heritage site or a portion of a heritage site, he or she may not –


(a)
travel with the vehicle elsewhere than on a road constructed by 

the heritage resource authority;

(b)
drive the vehicle at a speed in excess of the speed indicated on a notice board; or

(c)
wash, polish or repair a vehicle, except to do emergency repairs to a vehicle.

(2)
The provisions of subsection (1) do not apply to an emergency vehicle while lawfully in use as such, or a vehicle used in an emergency, or a vehicle used by an official in the discharge of his or her duties.

(3)
A person who contravenes a provision of subsection (1) commits an offence.

15.
Camping in heritage site

(1)
Where a person is permitted to camp in a heritage site, the person may camp in a designated area set aside for that purpose only.

(2)
A person who contravenes a provision of subsection (1) commits an offence.

16.
Certain provisions do not apply to officials

Those provisions in this by-law that relate to the activities normally undertaken in a household, the contravention of which would otherwise constitute an offence in terms of this by-law, do not apply to: 


(a)
an official who lives on a heritage site;

(b)
a relation of the official who lives with or visits him or her at his or her home, however the municipality may from time to time determine the maximum number of visits per year by a relation; and


(c)
a person who, at the request of the official, visits him or her in 



the heritage site, however the Municipal Manager may from 



time determine the maximum number of visits per year by a 



person.

CHAPTER II: HERITAGE RESOURCES

17.
Interpretation

In this Chapter, unless the context indicates otherwise, "Act" means the National Heritage Resources Act, 1999 (Act No. 25 of 1999), and any other word or expression has the meaning assigned to it in the Act.

18.
Principles of Chapter II

The heritage resources of South Africa falling within the Nelson Mandela Bay Metropolitan municipal area, which are of cultural significance or of other special value for the present community and for future generations must be considered part of the national estate and fall within the sphere of operations of the municipality as heritage resources authority.

19.
Powers and functions of municipality

The municipality has –

(a)
all such powers and functions of a heritage resources authority 

as delegated to it in terms of section 26(1)(f) of the Act, in respect of such Grades as contemplated in section 7 of the Act, and 
such responsibilities and competence as contemplated in section 8 of 
the Act; and

(b)
such rights and duties as contemplated in section 9 of the Act, 


and hereby acts in accordance with the provisions of section 54 of the 
Act. 

20.
Procedure at meeting

(1)
When the municipality intends to take a decision regarding –


(a)
the administration and management of the national estate, the 



administration and management of which has been assigned or 



delegated to the municipality; or 

(b)
a responsibility which has been assigned to the municipality under section 8 of the Act, 1999, including a decision as contemplated in section 10(1) of the Act, such decision must be taken in accordance with the general principles contemplated in subsection (2).


(2)
(a)
The decision must be consistent with the principles or policy 

set out in section 5 or prescribed in section 6 of the Act.

(b)
A meeting at which a decision is to be taken, must be open to 

the public and the agenda and minutes must be available for 

public scrutiny, however, when there is good reason to do so, a 

matter may, by decision of a majority of members present, be 

declared confidential and the discussion and minutes may be 

excepted from public scrutiny.


(c)
A person who may be affected by a decision has the right of 



appearance at the meeting.


(d)
Written reasons must be given for any decision upon request.

21.
Formal protection of privately owned heritage sites
(1)
In the instance where a heritage site has not been put under the control of the municipality in terms of the Act, the municipality may formally protect the site in a manner contemplated in Part 1 of Chapter II of the Act, and may, with the consent of the owner of the site, make regulations with the aim of –


(a)
safeguarding the site from destruction, damage, disfigurement, 



excavation or alteration;


(b)
regulating the use of the site;


(c)
imposing conditions for any development of the site; and


(d)
regulating the admission of members of the public to the site, 



and the fees payable for such admission. 

(2)
The municipality may, by agreement with the owner of a heritage site –


(a)
conserve or improve the site;


(b)
construct fences, walls or gates around or on the site;


(c)
acquire or construct and maintain an access road to the site 



over any land, and construct upon such land fences, walls or gates; 


(d)
erect sings on or near the site; or


(e)
obtain all reproduction rights either in two or three dimensions.


22.
Inventory of heritage sites


The municipality has a heritage inventory for heritage sites located within the municipality. In terms of the Act heritage sites of local importance are graded as Grade III. The heritage inventory makes provision for various sub-categories within the Grade III category. This grading system may change over time as deemed necessary by the municipality. 

Incentives for the conservation of a heritage site included in the heritage inventory may be considered by the relevant authority. The incentive will be assessed in terms of the grading of the heritage site and its surroundings.   


Schedule 3 provides details of the various gradings utilised in the heritage inventory.  

23.
Protection and management of protected areas, heritage areas and heritage objects

(1)
The municipality must make provision in its planning scheme to provide for the protection and management, and in this by-law provide for the protection and management of –


(a)
a protected area, in accordance with section 28(5) and (6) of 



the Act; 


(b)
a heritage resource listed in terms of section 30(3) of the Act 



and subject to the provisions of said section;


(c)
a heritage area designated in terms of section 31(5) of the Act; and


(d)
heritage objects as contemplated in section 32 of the Act
.

(2)
The municipality shall protect and manage the areas, resources and objects contemplated in subsection (1) in accordance with the provisions of Chapter II of the Act, and may for these purposes enter into any heritage agreement contemplated in said Chapter, or issue any permit contemplated in Chapter III of the Act, and may provisionally protect a heritage source in accordance with the provisions of section 31of the Act.

24. Heritage Objects

Section 2 of the Heritage Act provides a definition of heritage objects while Section 32 of the Heritage Act lists heritage objects that may be included in the municipality’s heritage assets register for protection. The heritage assets register may change and be updated as deemed necessary by the relevant authority. 

Schedule 4 provides details of the heritage asset register.   

25. Heritage areas

The municipality has identified heritage areas for protection in terms of section 23 of this by law. Buildings and structures that are not included in the heritage inventory may be protected if located within a heritage area and therefore would require would need to be assessed by the relevant authority. The identified heritage areas may change over time as deemed necessary by the municipality to accommodate the ever changing environment. 

Schedule 5 provides details of the various heritage areas including maps demarcating the heritage areas. 

CHAPTER III: CULTURAL INSTITUTIONS

26.
Interpretation

In this Chapter, unless the context indicates otherwise –

"Acts" means the –

(a)
Cultural Promotion Act, 1983 (Act No. 35 of 1983);
(b)
Cultural Affairs Act (House of Assembly), 1989 (Act No. 65 of 1989); 
and

(c)
Cultural Institutions Act, 1998 (Act No. 119 of 1998),

and regulations made under said Acts;

"living heritage" has the meaning assigned to it in section 1 of the National Heritage Resources Act, 1999 (Act No. 25 of 1999);

"presentation" has the meaning assigned to it in section 1 of the National Heritage Resources Act, 1999 (Act No. 25 of 1999).

27.
Principles and objectives of Chapter III

The municipality, acting within the framework of, and in the spirit which pervades, and striving to realise the objectives which are expressed in the Cultural Promotion Act, 1983 (Act No. 35 of 1983), Cultural Affairs Act (House of Assembly), 1989 (Act No. 65 of 1989), National Arts Council Act, 1997 (Act No. 56 of 1997) and the Cultural Institutions Act, 1998 (Act No. 119 of 1998), adopts this Chapter with the aim of regulating such cultural institutions and activities as are falling within its competency, and further to –

(a)
preserve, develop, foster or extend culture as it finds expression in the municipal area in particular by means of non-formal out-of-
school education of adults and youthful persons in the following 
fields:


(i)
the visual arts, music and literary arts;


(ii)
the acquisition, in popular fashion, of knowledge of the 




applied, natural and human sciences;

(iii)
the utilization of leisure, including physical recreational activities which are of such a nature as not to be courses of training with a view to participating in competitions;


(iv)
such other fields as the minister may from time to time 




determine;

(b)
to provide, and encourage the provision of, opportunities for person 
to practise the arts;

(c)
to promote –


(i)
the appreciation, understanding and enjoyment of the arts;


(ii)
the general application of the arts in the community;


(iii)
and uphold the right of any person to freedom in the practice 



of the arts;

(iv)
the facilitation of  national and international liaison between individuals and institutions in respect of the arts; and

(v)
the development of the arts and to encourage excellence in this regard;

(d)
to foster the expression of a national identity and consciousness by 
means of the arts;

(e)
to give the historically disadvantaged such additional help and resources as are required to give them greater access to the arts; and

(f)
to address historical imbalances in the provision of infrastructure for the promotion of the arts. 

28.
Municipality to establish and maintain cultural institutions

(1)
The municipality may, in the spirit of the Acts,–

(a)
establish, acquire, erect, construct, carry on, assist or promote 

within the area under its jurisdiction, such cultural institutions 

as it may deem necessary to realise the objectives of said Acts, 

and must maintain such and existing cultural institutions; and


(b)
establish, maintain, carry on, or contribute to bands and 




orchestras for musical performances in public places or 




municipal halls, and generally provide musical entertainment in 



such places or halls, and make charges in connection therewith.

(2)
The municipality, when incurring expenditure in respect of acting in terms of subsection (1), must do so within its budgetary limits.

(3)
The municipality may at a cultural institution –


(a)
make presentations, give lectures or performances of cultural 



significance or otherwise, whether relating to the living heritage 



or not, and make charges therefore; and


(b)
sell, let, distribute or in any other manner dispose of any 




catalogue, publication, reproduction, postcard, colour slide, 



film, photo or any other item which is related to the activities 



of such cultural institution.

29.
Cultural committee

(1)
The municipality may appoint a cultural committee
, the membership and constitution of which is to be decided upon by the municipality, to oversee the general management and control of cultural institutions contemplated in section 25.

(2)
When appointing the members of a cultural committee, the municipality must have regard to the underlying principles and objectives of the Acts, and must appoint persons who have the necessary expertise, knowledge and who are suitably qualified to make a constructive input to the committee's discussions.

(3)
The official appointed in terms of section 27 must fulfil such functions and duties as assigned to him or her by the cultural committee, and must report to the cultural committee at such times and on such matters as the cultural committee may by resolution decide.

CHAPTER IV: MISCELLANEOUS PROVISIONS

30.
Enforcement officials

(1)
The municipality may appoint an official as Heritage Inspector as contemplated in section 50 of the National Resources Heritage Act, 1999, and such official has such powers, duties and functions as delegated to it in terms of said section.

(2)
The municipality may appoint an official as Cultural Inspector, which inspector may be the same official appointed in terms of subsection (1), to implement and manage the provisions of this by-law and such official has such powers, duties and functions as delegated to him or her by the municipality, and a person commits and offence if he or she –

(a)
assaults, resists, obstructs, hinders, delays or interferes with an 

official in the exercise of his or her powers or 
the performance 

of his or her duties or functions or in any other way attempt to 

prevent the exercise of such powers or the performance of 


such duties or functions; 

(b)
offers any inducement to an official or makes any threat, 


whether of violence or otherwise, in relation to such official or 

a member of his or her family or a person dependent on him 

or her or to his or her property in order to persuade or prevent 

such official from exercising any of his or her powers or 


performing any of his or her duties or functions; 


(c)
not being an official, by words, conduct or demeanour 




pretends that he or she is an official; or

(d)
not being an official, wears a uniform or part of a uniform or an insignia designed and intended for use by an official of the Nelson Mandela Bay Metropolitan Municipality, or an imitation of such uniform or insignia.

31. Enforcement of heritage sites and heritage areas 

Enforcement of heritage sites listed in the heritage inventory and buildings and structures located within heritage areas will be performed by the municipality. Fines for contravening or failing to comply with schedules 3 and 4 of this by-law may be imposed on any owner by the municipality. The amount of the fine will not exceed the amount prescribed by the Minister under section 51 (2) of the Act.

32.
Costs

(1)
Should a person through his or her actions or activities in a cultural institution, including any appurtenances in the cultural institution, or in respect of anything contained in a cultural institution necessitate the municipality to incur expenses, such as replacement or repair, for any damage in respect of such institution or thing, the municipality may recover all costs incurred from that person, and if more than one person is liable for costs incurred, the liability must be apportioned as agreed among the persons concerned according to the degree to which each was responsible for the damage.

(2)
The costs recovered must be reasonable and may include, without being limited to, costs relating to labour, water, equipment, administrative and overhead costs incurred by the municipality.

33.
Penalties

(a)
A person who has committed an offence in terms of section 51 of the National Heritage Resources Act, 1999 (Act No. 25 of 1999), is on conviction liable to such penalty as stipulated in section 51(2) or (3), whichever is applicable, of the Act.

(b)
A person who has committed an offence in terms of this by-law is, on conviction, and subject to penalties prescribed in any other law, liable to a fine , or in default of payment, to imprisonment for a period not exceeding six months, or to such imprisonment without the option of a fine, or to both such fine and such imprisonment, and in the case of a successive or continuing offence, to a fine for every day such offence continues, or in default of payment thereof, to imprisonment for a period not exceeding one month.

34.
Authentication and service of notices and other documents

(1)
A notice issued by the municipality in terms of this by-law is deemed to be duly issued if it is signed by an authorised official.

(2)
Any notice or other document that is served on a person in terms of this by-law is regarded as having been duly served –


(a)
when it has been delivered to that person personally;

(b)
when it has been left at that person’s place of residence or 
business in the Republic with a person apparently over the age of 16  years;

(c)
when it has been posted by registered or certified mail to that person’s last known residential or business address in the Republic, and an acknowledgment of the posting thereof from the postal service is obtained;


(d)
if that person’s address in the Republic is unknown, when it 



has been served on that person’s agent or representative in the 



Republic in the manner provided by paragraphs (a), (b) or (c);


(e)
if that person’s address and agent or representative in the 




Republic is unknown, when it has been posted in a 





conspicuous place on the land or business premises to which it relates;


(f)
in the event of a body corporate, when it has been delivered at 



the registered office of the business premises of the body 




corporate;  or


(g)
when it has been delivered, at the request of that person, to his 



or her e-mail address.

(3)
Service of a copy is deemed to be service of the original.

(4)
When any notice or other document is served on the owner, occupier, or holder of any property, or right in any property, it is sufficient if that person is described in the notice or other document as the owner, occupier, or holder of the property or right in question, and it is not necessary to name that person.

35.
Appeal

A person whose rights are affected by a decision of an official of the municipality acting in terms of this by-law may appeal against that decision in terms of section 61 of the Municipal Systems Act, 32 of 2000.

36.
Conflict and repeal of by-laws

(1)
Should there be any conflict between this by-law and any other by-laws of municipality, this by-law prevails.

(2)
The provisions of any by-laws are hereby repealed insofar as they relate to matters provided for in this by-law.

37.
Short title and commencement

This by-law may be cited as the Nelson Mandela Bay Metropolitan Municipality Heritage Resources and Cultural Institutions By-law, and will commence when the Eastern Cape Province grants written permission for the promulgation of the by-law in terms of section 54 of the Heritage Resources Act (Act 25 of 1999) and after the municipality published a notice to the effect that such written permission was granted.
SCHEDULE 1

(Section 9(7))

APPLICATION FOR CONSENT TO UNDERTAKE ACTIVITIES

……………………………………………………….. (full name of applicant)
hereby applies in terms of the Nelson Mandela Bay Metropolitan Municipality Heritage Resources and Cultural Institutions By-laws for consent to undertake at:

……………………………………………………………………………

(description of facility)

for the purpose of  .………………………………………………………

(give the reason why you wish to undertake the activity)
the activity of ..……………………………………………………………

(full description of activity)
Date ………………………

Signed ……………………………………………………. (for applicant)
…………………………………………….

…………………………………………….

…………………………………………..

(address of applicant)

CONSENT

Above-mentioned person is hereby granted consent to undertake the activity as specified in the specified facility.

CONDITIONS

………………………………………………………………………….

………………………………………………………………………….

SIGNATURE OF MUNICIPALITY 

Name of Manager ……………………….      Date…………………….

SCHEDULE 2

(Section 10(1))

APPLICATION FOR PERMIT

……………………………………………………….. (full name of applicant)
hereby applies in terms of the Nelson Mandela Bay Metropolitan Municipality Heritage Resources and Cultural Institutions By-law for a permit to undertake at:

……………………………………………………………………………

(description of facility)

for the purpose of

……………………………………………………………………………

(give the reason why you wish to undertake the activity)
the activity of

……………………………………………………………………………

(full description of activity such as the species and number or mass of the fauna or flora or the name or description of anything else and the number thereof in respect of which the permit is granted)

During…..…………………………………………………………………

(specify the dates and times)

Date ………………………

Signed …………………………………………………………(for applicant)

…………………………………….

…………………………………….

…………………………………….

(address of applicant)

PERMIT

Above-mentioned person is hereby granted a permit to undertake the activity as specified in the specified facility.

CONDITIONS

………………………………………………………………………….

………………………………………………………………………….

………………………………………………………………………….

(specify in detail the activities which the permit holder is allowed to undertake)

SIGNATURE OF MUNICIPALITY 

Name of Official ……………………….
Rank: ……………………………………    Date…………………….

SCHEDULE 3

(Section 22)

Inventory of Heritage Sites 

1. grading schedule

If a structure or place was graded and the grading approved, the following would be applicable:

	GRADE
	DESCRIPTION OF THE GRADE
	PROPOSED BYLAW ADDITION
	COMMENT IF NECCESSARY

	Grade 1

(National significance.)
	A structure or place of national significance.

Must be submitted and verified by SAHRA.

Would require further and more detailed investigation before being submitted to SAHRA to be formally graded as 1.


	None.
	If a structure or place is graded 1 it would fall under the auspices of SAHRA.

	Grade 2

(Provincial significance.)
	A structure or place of provincial significance.

Must be submitted to and verified by PHRA.

Would require further and more detailed investigation before being submitted to the PHRA to be formally graded as 2.


	None.
	If a structure or place is graded 1 it would fall under the auspices of PHRA.

	Grade 3 A

(Outstanding local resource. ‘Local monument.’)
	Heritage resources, structures and sites of outstanding local architectural, aesthetic and historical value. 

Structures and places of outstanding intrinsic value for social, historical, scenic or aesthetic reasons either individually or as a group. 


	External and internal alterations and additions would require appropriate approvals.

A registered architect with heritage expertise is required to undertake the alterations and additions.

May require further investigation for a more comprehensive grading.

To be placed on the register of structures and places to be protected.


	

	Grade 3 B

(Considerable value.)
	Heritage resources, building and sites of considerable architectural aesthetic, social and historical value. 

Structures and places of considerable intrinsic value of social, historical, scenic and/or aesthetic reasons either individually or as part of a group. 
	External alterations and additions would require appropriate approvals.

A registered architect is required to undertake the alterations and additions.

To be placed on the register of structures and places to be protected.


	

	Grade 3 C

(Moderately valuable resource.)
	Heritage resources, buildings, sites and areas of moderate local contextual value for social, historical, scenic or aesthetic reasons. 

Could be applied to a building worthy of conservation individually or as part of a group.


	External alterations and additions would require appropriate approvals.

A registered architect is required to undertake the alterations and additions.

To be placed on the register of structures and places to be protected.


	

	Grade 3 D

(Group associated resource.)
	Heritage resources, buildings, sites and areas of limited local contextual value for scenic or aesthetic reasons. 

Significance is as part of a group.

	External alterations and additions would require appropriate approvals.

A registered architect is required to undertake the alterations and additions.

To be placed on the register of structures and places to be protected.


	

	Grade 3 INT

(Intrusive.)
	Buildings, sites, or structures with an intrusive nature and to be recommended for demolition or appropriate alteration. 


	This would only have heritage management implications if located within a Heritage Area.

See below.
	

	Grade 3 IRR

(Irrelevant.)
	Buildings of no cultural significance.


	No controls over structures and places with regard to heritage.


	

	Grade 4

(Younger than 60 years.)
	Meritorious buildings younger than 60 years.
	External alterations and additions would require appropriate approvals.

Requires further investigation.
	


2. other considerations for the bylaws

Some other considerations for the bylaw include:

	
	DESCRIPTION OF THE BYLAW
	PROPOSED BY LAW ADDITION
	COMMENT IF NECCESSARY

	1
	Neglect of structures and places graded 3A and 3B.
	All structures and places graded 3A and 3B are to be appropriately maintained.


	

	2
	Maintenance of structures and places graded 3A and 3B.
	All structures and places graded 3A and 3B are to be appropriately maintained.


	

	3
	Incentives
	Suggestion (needs to be confirmed by legal person):

Any property that is reasonably maintained affords the property owner a 20 % rates rebate.


	

	4
	Disclosure of information
	All heritage information pertaining to the property needs to be disclosed and made available to property owners and prospective buyers.


	

	General note:

This component is mentioned in the draft bylaws under section 21 but that needs careful investigation by a legal person. This would include commentary on the ‘with consent of owner’ term.




SCHEDULE 5

(Section 25)

Heritage Areas

If a structure falls within a ‘Heritage Area’ as defined by the Act, the following would be applicable:

	
	DESCRIPTION OF THE BYLAW
	PROPOSED BY LAW ADDITION
	COMMENT IF NECCESSARY

	1
	Front elevations.
	Visible external alterations need to be controlled, particularly those to the street elevation.


	

	2
	Other components of aesthetic of structure or place.
	Visible external alterations need to be controlled, particularly those to the street elevation.

This would include boundary walls, significant trees and other contributors to positive and attractive street scapes.


	

	General note:

This section requires further investigation. This could include ‘design guideline’ documents for each declared Heritage Area and for each appropriate style.




The following Heritage Areas have been identified by the Local Authority:

Map 1 – Locality Plan of all Protected Heritage Areas

Map 2 – Baakens River Heritage Area

Map 3 – Bethelsdorp Heritage Area

Map 4 – Centrahill Heritage Area

Map 5 – Lower Walmer Heritage Area

Map 6 – Richmond Hill Heritage Area

Map 7 – St Georges Park Heritage Area

Map 8 – Summerstrand Heritage Area

Map 9 – Uitenhage Heritage Area

Map 10 – Red Location Heritage Area

SCHEDULE 5

(Section 24)

Heritage Objects

The municipality is currently developing a heritage assets register that will list the various heritage objects located in the local authority, which will include public and privately owned heritage objects.

Schedule 6

(Section 25)

CULTURAL INSTITUTIONS

Mr Vaughan Japtha from EDRS will provide comments relating to Cultural Institutions.

�I presume the MM’s authority will be delegated to those in charge of cultural facilites? Dr Hillabrand





�Ditto to above Dr Hillebrand





�Do “loiter” and “linger about” have a specific legal meaning?  It strike me that most museum visitors could be accused of either.   Perhaps this needs to be qualified – eg. Loitering with intent to disobey bylaws….? 


Dr Hillebrand


�   This also seems unreasonable – people enjoying themselves sitting in a museum would not be causing a nuisance if they, say, decided to play a game on their cellphone or the crossword ….etc.   I think this also needs to be qualified. Dr Hillebrand





�   I think it would be possible to enforce the protection of heritage objects owned by cultural institutions.    Unlike buildings privately-owned heritage objects are notoriously difficult to control until they are offered for sale – in which case one is only concerned if the owner wants to export them.


Dr Hillebrand


�Change “must” to “may”. Please.   The existing cultural institutions are currently managed by  themselves under the auspices of municipal departments who authorise finance, projccts etc.   The MM is not averse to the establishment of “professional advisory committees” which the museums are currently investigating.


Dr Hillebrand
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